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WORK RELATED INJURIES AND NHS INJURY ALLOWANCE GUIDANCE
Introduction
University Hospitals of Derby and Burton NHS Foundation Trust (UHDB) are committed to ensuring the health and wellbeing of our colleagues. The Trust recognises that there may be times when colleagues become unwell due to injury or illness sustained as a result of the NHS employment, and that this may cause financial detriment to the colleague. When this occurs, colleagues are entitled to apply for additional support, as outlined within this guidance. This guidance document is based on the NHS Employers Injury Allowance Guidance. 
What is Injury Allowance and when is it payable? 
Injury allowance is payable when a colleague is on authorised sickness absence or on a phased return to work with reduced pay or no pay due to an injury, disease or other health condition that is wholly or mainly attributable to their NHS employment. Injury allowance is a top up payment and can be used to top up sick pay or reduced earning when on a phased return to work, to 85% of the average they were getting before their pay was reduced as a result of the injury or disease.
“Wholly” means “totally” and “mainly” means “for the most part”. “Attributable” is defined in case law as a contributory causal connection; it need not be the sole, dominant, direct, or proximate cause and effect.  However, the injury, disease or other health condition must have been sustained or contracted in the discharge of colleague's duties of employment or an injury that is not sustained on duty but is connected with or arising from the colleague's employment.
Injury allowance is not payable if the colleague's income is more than 85% of their average pay, and it stops when they return to work or leave employment. Injury allowance is subject to income tax and national insurance contributions but is not subject to NHS Pension Scheme contribution deductions.

The intention is for Injury Allowance to be a flexible payment that supports colleagues when they are off sick and / or on a return to work. As such, Injury allowance is payable for a maximum period of up to 12 months per episode. Where an injury is exacerbated by a further injury or incident at work (which may not on its own have led to a period of sickness absence) then a new episode may commence.  
Examples of situations where NHS injury allowance may become payable are:
· physical or psychiatric injury sustained, or disease contracted due to a specific incident or series of incidents.
· injury sustained or disease contracted that does not manifest itself for several years, for example, asbestosis or Hepatitis C following a needle stick injury.
· injury sustained while travelling on official duty, for example, road traffic accident (RTA), while travelling in an official car from one NHS premises to another.
· injury, disease or other health condition contracted due to a series of incidents relating to NHS employment (for example, exposure to noxious substances causing injury, condition or disease over a period).
· Injury sustained off duty, for example, while providing professional treatment which required professional training or knowledge at the scene of a road traffic accident (RTA). 

· Injury inflicted off duty, the cause of which can be attributed to NHS Employment. 

Examples of circumstances where NHS Injury Allowance cannot be considered:
· where the colleague has been injured while on a normal journey travelling to and from work, except where the journey is part of their contractual NHS duties of employment.
· where the colleague is on sickness absence as a result of disputes relating to employment matters such as investigations or disciplinary action, or as a result of a failed application for promotion, secondment or transfer.
· Where the colleague has sustained an injury or disease which is aggravated by the claimant’s own negligence or misconduct.
Neither is it payable:

· Where there is no reduction in basic pay below 85%

· Where the employment contract ends

· Where the employee is undertaking activities which are detrimental to their recovery

Consideration of claims for Injury Allowance 
The Trust are responsible for determining if a colleague is entitled to injury allowance and must decide if the injury, disease or other health condition is wholly or mainly attributable to the colleague's NHS duties of employment. It is important that decisions on payment take into account colleague's sick pay entitlements to enable the timely payment of the injury allowance. 
The Scheme is a ‘no blame’ scheme and acceptance of an injury allowance claim does not constitute an employer’s admission of negligence or responsibility or liability for the injury, disease, or condition.

Appropriate medical advice should be sought from Occupational Health to help decide if the injury, disease or other health condition is wholly or mainly attributable to the colleague's NHS employment before making a decision. 
The civil burden of proof is based on the balance of probability which is defined as more likely than not and should be used to decide if the injury or disease is wholly or mainly attributable to the person’s NHS employment. 

Process for claiming Injury Allowance 

1. The colleague should complete section 1 of Annex A – Claim form, this should be completed in a timely way linked to the incident and reason for current absence. 
Where a colleague is absent from work due to a work-related accident, or if the manager considers it appropriate, the manager can initiate and complete the form for Temporary Injury 
allowance, on the colleague's behalf. This should be discussed and agreed with the colleague and a copy of the form sent to them. 

2. On completion of section 1, Annex A - Claim Form should be sent from the colleague to their line manager for completion of section 2.
3. The line manager should undertake the initial assessment of the circumstances which have led to the colleague stating that their absence is work related. This should be completed with support from the People Services. 
The following should be considered and reviewed, and where appropriate relevant copies attached with the form: 

· Copies of accident reports e.g., Datix.
· Occupational Health reports and referrals and appropriate medical advice.
· Colleague's job description, including details of the location of work, duties of employment and training records etc. 

· Sickness absence record.
· Full statement from the colleague explaining what injury / disease they are claiming for and the circumstances leading to the claim.

· Details of any employment disputes, investigations, disciplinary, performance management or any other relevant information. 

· Consideration of any non-work-related circumstances.

· Any other relevant evidence e.g., CCTV (if appropriate and available), meeting notes which may related to the colleague's absence and/or circumstances leading up to the absence etc.

4. On completion of section 2 by the line manager, the line manager should forward the form to the General Manager / Head of Service for the Division who will review all the information and with support from People Services decide whether they feel the absence is to be regarded as work related and the claim for injury allowance is agreed or not agreed.
5. The outcome will be communicated in writing by the General Manager / Head of Service to the colleague and to pay services. Where the injury allowance claim has been rejected the letter will detail the reason for this. 
6. Where the colleague is dissatisfied with the outcome of their claim for Injury Allowance this should be undertaken using the Trusts Concerns Resolution Process, within 3 months of the date of notification of the outcome of the Injury Allowance claim. 
Where Injury Allowance has been agreed by the Trust this should be reviewed every 3 months as a minimum. 
Further advice and information 
Full details of the NHS Injury Allowance and further detailed guidance on work related injuries can be found in ‘Injury Allowance – a guide for employers’ at the link below: 
http://www.nhsemployers.org/~/media/Employers/Publications/injury-allowance-employers-guide.pdf
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