
Mental Health Act Section 5(2) Policy / Version 2 / October 2017 

        
 

P
O

L
IC

Y
 D

O
C

U
M

E
N

T
 Burton Hospitals      

NHS Foundation Trust 
 

 

MENTAL HEALTH ACT SECTION 5(2) 
POLICY & PROCESS 
 
Approved by:  Trust Executive Committee 

On: 24 October 2017 

Review Date: September 2020 

Corporate / Directorate  Corporate 

 
Clinical / Non Clinical  

 
Clinical 

 
Department Responsible 
for Review: 

 
Safeguarding Team 

 
Distribution: 

 Essential Reading 
for: 

 

 Information for: 
 
 

 
 
 
All Clinical Staff 
 
All staff involved in  potential 
clinical holding situations 

Policy Number: 
 
Version Number: 

276 
 
2 

 
 
 
Signature: 
 
 
 
Date: 
 

 
 

 
 
Chief Executive 
 
24 October 2017 
 

 
 
 
 
 



Mental Health Act Section 5(2) Policy / Version 2 / October 2017 

    
     

Burton Hospitals NHS Foundation Trust 
 

POLICY INDEX SHEET 

 
Title:   
  

 
Mental Health Act Section 5(2) Policy 

  
Original Issue Date:  
  

 
September 2014 

  
Date of Last Review:  

 
October 2017 

 
Reason for amendment: 

 
New Policy 
 

  
Responsibility:  

 
Chief Nurse 

  
Stored:  
  
 

 
Intranet 

  
Linked Trust Policies:  

 
Clinical Holding Policy 
Conflict Resolution 

 
E & D Impact Assessed 

 
EIA 415 

 
Responsible Committee / 
Group 

 
Older People’s Operational Group 

 
 
Consulted 

 
 
Professional Forum 
 



Mental Health Act Section 5(2) Policy / Version 2 / October 2017 

 

REVIEW AND AMENDMENT LOG 
 
 

 
Version  
 

 
Type of change 

 
Date 

 
Description of Change 

2 
 

Review 28.09.17 Review of terminology and contact 
numbers. 

 
 

   

 
 

   

 
 

   

 
 

   

 
 

   

 
 

   

 
 

   

 
 



Mental Health Act Section 5(2) Policy / Version 2 / October 2017 

MENTAL HEALTH ACT SECTION 5(2) POLICY 
 

CONTENTS 
 
Paragraph 
Number 

Subject  Page  
Number 

1 Introduction 1 

2 Objectives 1 

3 Criteria and Definition 1 

4 Purpose of Section 5(2) 2 

5 Use of Section 5(2)  2 

6 Use of Section 5(2) Power Within Burton Hospitals Trust 2 

7 Powers of Delegation to a Nominated Deputy 3 

8 Action Required to Instigate Section 5(2) 
 

3 

9 Application of Section 5(2) 3-4 

10 Ending Section 5(2) 4 

11 Medical Treatment 5 

12 Information to the Patient 5 

13 Section 17 Leave 5 

14 Section 17 (A) Supervised Community Treatment and In-
Patient Status 
 

6 

15 Section 18 Absent Without Leave 6 

16 Section 19 Transfer to Another Hospital 6 

17 Inappropriate Use of Section 5(2) 6 

Appendix 1 Section 5(2) Holding Power Flowchart  7 

Appendix 2 Completion of Section 5(2) Checklist 8 

Appendix 3 Audit of Section 5(2) Form 9 
 

Appendix 4 
 

Standard Operational Procedure 
 

10 
 



 
Mental Health Act Section 5(2) Policy / Version 2 / October 2017 1 

 

 
Burton Hospitals NHS Foundation Trust 

 
MENTAL HEALTH ACT SECTION 5(2) PROCESS & POLICY 

 

1.  INTRODUCTION  
 

1.1 Section 5(2) is the power under the MHA that allows the responsible consultant or 
their nominated deputy to detain a current in-patient for a maximum period of up 
to 72 hours in order to make arrangements for their assessment for detention 
under Section 2 or Section 3 of the MHA 1983. The legal definition of Section 5(2) 
is given at 2.1 below, as is the definition of who can use the power of Section 5(2). 
Its use is not confined to Mental Health Services, though it is always likely to be 
more common there.  The legal definition of an ‘informal’ patient is a patient who 
has been admitted to hospital to which the powers of the Mental Health Act have 
not been applied. 

2. OBJECTIVES 
 
2.1 The purpose of this procedure is to ensure that the use of Section 5(2) of Mental 

Health Act 1983 (MHA) within the Burton Hospitals NHS Foundation Trust is used 
lawfully and within a best practice framework. It outlines the powers provided by 
the Mental Health Act (MHA) 1983 as amended by the Mental Health Act 2007 
and gives guidance on the powers and provisions of Section 5(2). This procedure 
aims to give assurance to patients that Section 5(2) will be used correctly in 
accordance with the law and in response to patients’ needs. 

 
3.  CRITERIA AND DEFINITION  
 

3.1  This section is defined in MHA 1983 as follows: 
  
 5 (2) If, in the case of a patient who is an in-patient in a hospital, it appears to the 

registered medical practitioner or approved clinician in charge of the treatment of 
the patient that an application ought to be made under this Part of this Act for the 
admission of the patient to hospital, he may furnish to the managers a report in 
writing to that effect; and in any such case the patient may be detained in the 
hospital for a period of 72 hour from the time when the report is so furnished. 

  
 5 (3) The registered medical practitioner or approved clinician in charge of the 

treatment of a patient in a hospital may nominate one (but not more persons) to 
act for him under subsection (2) above in his absence. 

 
3.2  An in-patient is any person who is receiving in-patient treatment. Informal 

admission occurs when the following criteria are met. The person has:  
been assessed by a healthcare professional  

complied with the arrangements for arrival at the hospital  

understood and accepted the offer of a bed and cooperated with the admission 
procedure  

was not at the time of admission, either verbally or physically being resistant to 
staying at the hospital premises.  
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4.  PURPOSE OF SECTION 5(2)  
 

4.1.  An informal patient (a patient not currently subject to the powers of the Mental 
Health Act) has the right to discharge themselves from hospital at any time they 
wish.  

 
4.2.  The S.5(2) power allows an informal patient to be detained for up to 72 hours to 

allow an assessment under the MHA with a view to an application being made 
under Section 2 or 3.  

 
4.3.  Using Section 5(2) provides a lawful means to detain an informal in-patient who is 

firmly expressing a wish to and/or trying leave the hospital. Its purpose is to 
prevent an inpatient from discharging themselves whilst a full mental health act 
assessment is carried out. It is not a short-term detention order and should not be 
used as such (Code of Practice, 12.8.)  

 
 

5.  USE OF SECTION 5(2)  
 

5.1.  Section 5(2) can only be used for an inpatient (see 2.2 above).  
 
5.2.  An informal in-patient includes a person who has been detained under the MHA, 

has been discharged from detention and has agreed to stay in hospital further 
without the use of the powers of the MHA.  

 
5.3.  Section.5(2) should only be used if, at the time, it is not practicable or safe to take 

the steps necessary to make an application for detention without detaining the 
patient in the interim.  

 
 

 

6.  USE OF SECTION 5(2) POWER WITHIN BURTON HOSPITALS 
NHS FOUNDATION TRUST 

 

6.1  The responsible consultant in charge of the treatment of an in-patient, or their 
nominated deputy, can furnish a written report to the managers of the hospital to 
detain the patient for a maximum of 72 hours if they conclude that an 
application for detention under the MHA should be made. 

  
6.2  The nominated deputy may if necessary be the medical or surgical registrar. (See 

6 below for the process of delegation of powers to a nominated deputy.)  Out of 
hours it will automatically be the medical or surgical registrar. 

 
6.3  A report under section 5(2) may be made in relation to a patient who is not at the 

time under the care of a psychiatrist or an approved clinician. In such cases, the 
doctor invoking the power should make immediate contact with a psychiatrist to 
obtain confirmation of their opinion that the patient needs to be detained so that 
an application can be made. If possible, the doctor should seek such advice 
before using the power. 
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7.  POWERS OF DELEGATION TO A NOMINATED DEPUTY  
 

7.1.  Section.5(3) of the Mental Health Act allows the consultant doctor in charge of an 
in-patient’s treatment to nominate a deputy to exercise the holding power The 
deputy will then act on their own responsibility1.  

 
7.2.  Doctors should be nominated as deputies only if they are competent to perform 

the role and understand the power and the purpose of Section 5(2).  
 
7.3.  Nominated deputies should report the use of Section 5(2) to the person for whom 

they are deputising as soon as practicable.
2
 

 
7.4.  Only one deputy may be authorised at any time for any patient. In this context 

however, it is permissible for deputies to be nominated by title rather than by 
name (eg. duty doctor).  

 
7.5.  It is unlawful for a nominated deputy to delegate this duty by nominating another 

person.  
 
 

8.  ACTION REQUIRED TO INSTIGATE SECTION 5(2)  
 

8.1.  The nurse in charge should normally first attempt to contact the responsible 
consultant, who is the first point of contact for the use of Section 5(2)  

8.2.  Unless otherwise specified, outside the normal working hours the duty medical or 
surgical registrar will automatically be the nominated deputy to carry out a Section 
5(2).  

 
8.3.  Where the responsible consultant is contactable and available; it is preferable, if 

possible, for them to assess the patient themselves, although they can always 
nominate the duty doctor if they choose to do so.  

 
8.4.  Where the Consultant is not contactable the position will be the same as for out of 

hours: that the nominated deputy is the duty doctor.  
 

 

9.  APPLICATION OF SECTION 5(2)  
 

9.1.  The Consultant or nominated deputy should personally examine the patient to 
assess whether detention under Section 5(2) is appropriate. This should be 
combined with information obtained from nursing staff or the progress notes about 
the patient’s recent behaviour and presentation.  

 
9.2.  A nominated deputy should use their own clinical judgement in deciding whether 

to place the person on S.5(2) or allow them to leave hospital following 
assessment.  

 

                                                
1
 MHA Code of Practice 2008 Para 12.11 

2
 MHA Code of Practice 2008 Para 12.14 
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9.3  If Section 5(2) is appropriate the assessing Doctor must state on Form H1 Part 1 
how the criteria are met and the reasons why informal treatment is no longer 
appropriate. A blank Form H1 can be obtained from the Operations Room, or an 
electronic version can be printed off via the following link:  

 
 http://www.mentalhealthlaw.co.uk/Mental_Health_Act_1983_Statutory_Forms 
  
9.4  The Doctor must inform the patient of their reasons for invoking Section 5(2) and 

record those reasons in the patient’s notes. 
 
9.5  The 72 hour period during which the patient may be detained begins when the 

Form H1 is delivered in person to an authorised officer of the Hospital Managers 
or consigned to the Hospital Managers internal mail system. In practice the H1 will 
normally be given directly to the nurse in charge of the ward. 

 
9.6  A person authorised by the Hospital Managers (normally the nurse in charge or 

on-call manager) must complete Part 2 of Form H1.  
 
9.7  The completed H1 form should then be kept in the patient’s case notes. 
 
 

10.  ENDING SECTION 5(2)  
 

10.1  Section 5(2) holding powers last for a maximum of 72 hours and cannot be 
renewed.  

 
10.2  Section 5 (2) ends as soon as:  

A Mental Health Act assessment is undertaken and determines that no 
application for S.2 or 3 needs to be carried out, the S.5(2) should then be 
discharged and the patient reverts to informal status.  
the patient is detained under S.2 or S.3  
the patient is transferred to another hospital  

 
10.3  Patients should be informed immediately when they are no longer detained under 

Section 5(2).  
 
10.4  The time at which a patient ceases to be detained under S.5(2) and the reasons 

for this should be recorded in the case notes and on the monitoring form.  

10.5  Although detention under Section 5(2) cannot be renewed, once the patient is 
informal Section 5(2) could be used again for the same patient within the same 
episode but an interval of time must have elapsed. It is unlawful to use a second 
Section 5(2) backed onto a first because an assessment has not been completed.  

 
10.6  Frequent use of Section 5(2) must indicate that the patient has been inadequately 

assessed or managed and should not normally arise.  
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11.  MEDICAL TREATMENT  
 

11.1  The Consent to Treatment provisions of Part 4 of the Mental Health Act do not 
apply to patients subject to Section 5(2). This means that they are in exactly the 
same position as patients who are not detained under MHA and cannot be given 
medication or treatment for mental disorder without their consent.3   

 
11.2  However, treatment for mental and physical disorder can be given to a patient 

provided the patient has the capacity to make their own decision about a 
proposed treatment and consents to it.  

 
11.3  A patient can also be treated under the Mental Capacity Act 2005 if it can be 

shown that the patient lacks capacity to consent to treatment, and treatment is 
necessary and in their best interests, and provided there is no advance decision 
or lasting power of attorney/Deputy of the Court of Protection saying that 
treatment cannot be given.  

 
 

12.  INFORMATION TO THE PATIENT  
 

12.1  In accordance with Section 132 of the Mental Health Act, the Hospital Managers 
have a duty to ensure that the patient receives information about their detention.4   

 
12.2  In practice this is delegated to the nurse in charge who has a duty to verbally 

explain to the patient their rights and provide a copy of the appropriate patient 
information leaflet.  

 
12.3  Patients should be told that the maximum period of detention under Section 5(2) is 

72 hours.  
 
12.4  Patients should always be advised as soon their status changes i.e. when they 

are no longer detained under Section 5(2), and are free to leave the hospital if 
they do not wish to stay informally. Alternatively, where applicable, patients should 
be advised as soon as they are regraded to a Section 2 or 3 of MHA.  

 
12.5  The nurse in charge must complete the Trust’s S132 Patient’s Rights Form to 

evidence that the process has taken place. 
 

 

13.  SECTION 17 LEAVE 
  

13.1  A patient detained under Section 5(2) cannot be granted leave under Section 17. 
They are not detained by virtue of either an application under Section 2 or 3 and 
therefore do not have a Responsible Clinician to grant such leave. 

 

 

                                                
3
 MHA Code of Practice 2008 Para 12.39 

4
 MHA Code of Practice 2008 Para 12.38 
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14. SECTION 17 (A) SUPERVISED COMMUNITY TREATMENT AND IN-
PATIENT STATUS:  

 

14.1  Section 5(2) is not applicable to a patient subject to Section 17A Supervised 
Community Treatment (SCT). Patients can be recalled even during periods when 
they are in-patients. Therefore where it is considered necessary, the recall5 
procedure must be used to detain a patient subject to SCT who has been 
admitted as an inpatient informally and within the 72 hours allowed during the 
recall a decision must be made whether to revoke the CTO.  

 
14.2  Section 5 (2) cannot be used to keep a patient in hospital after the end of the 72 

hour recall period if the CTO has not been revoked6.  
 

 

15.  SECTION 18 ABSENT WITHOUT LEAVE:  
 

15.1  A patient detained under S.5(2) who leaves the hospital is AWOL and can be 
retaken but only within the 72 hour period7.  

 
 

16.  SECTION 19 TRANSFER TO ANOTHER HOSPITAL:  
 

16.1  A patient detained under S 5(2) cannot lawfully be transferred to another hospital 
using the powers under Section 198.  

 
16.2  The patient can be moved to another hospital if they consent or are incapable19 

of giving consent to the transfer and it is necessary and in their best interests.  

 
 

17.  INAPPROPRIATE/UNLAWFUL USE OF SECTION 5(2)  
 

17.1  Section 5(2) cannot be used in the following circumstances:  
 

For an out-patient attending an accident and emergency department, or any 
other out-patient  

For a patient who is already liable to be detained under section 2, 3 or 4, or 
who is a Supervised Community Treatment patient.  

A patient who has been persuaded to come to a ward, or brought there under 
Section 136, but has not voluntarily agreed to an admission or co-operated with 
an admission procedure.  

 
17.2  Section 5(2) should not be used as an alternative to Section 2 or 3 even if it is 

thought the patient will only need to be detained for 72 hours or less. 
 
 

                                                
5
 Section 17E of the Mental Health Act 

6
 MHA Reference Guide 2008 Para 15.63   

7
 MHA Reference Guide 2008, page 98.   

8
 Section 19 is only applicable to patients detained in hospital by virtue of an application under Part II of MHA   
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APPENDIX 1 
 

SECTION 5(2) HOLDING POWER 
 
 
 
  

• Inpatient (not in A&E or outpatient dept.) wanting to leave hospital premises  
• Staff feel that the patient would be a risk to self or others if allowed to leave.  
• Staff attempt to discuss/reason with patient  
• Patient is still refusing to stay on premises 

 

Doctor completes Form H1 
which is placed in patient’s 

casenotes.   

Nurse in charge makes every effort to contact responsible consultant or nominated 
deputy. If not immediately available the duty medical or surgical registrar can act as a 
nominated deputy. 

 

Patient remains informal (i.e. not subject to 
MHA) and is free to leave unless the provisions 

of the Mental Capacity Act could be used to 
restrict the patient in the patient’s best interests. 

After examination does the doctor consider that detention under MHA may be necessary and 
that a MHA assessment should take place? 

Patient admitted under section 5(2). 
Nurse in charge to explain to the patient their rights and 
provide a copy of the appropriate patient information 
leaflet. 

Y
E

S 

N

O 

The patient can be detained with minimum force necessary for 
a maximum of 72 hours or until a MHA assessment has taken 
place (whichever is sooner) but is not subject to MHA consent 

rules and therefore any treatment provided must be in 
accordance with common law consent or the Mental Capacity 

Act 

MHA assessment to be 
arranged as soon as possible. 

• In office hours – Access Team 
0300 5555001 

• Out of Hours – EDT – 0845 
6042886 
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APPENDIX 2  

 
 
Completing a Section 5(2) 
Checklist, Common Errors and Tips 
 
Mental Health Regulations 1983 require the completing professional to include the 
following written information:  
 
Section 5(2) – Can be used to detain a current inpatient for up to 72 hours.  So that an 
application for section 2 or section 3 can be sought for the formal admission of the 
patient to hospital. That the patient appears to be suffering from a mental disorder to 
such a degree that it is necessary for the patient’s health or safety or for the protection of 
others that they need to be immediately restrained from leaving hospital.  
 
5(2)  - Form H1 – (forms available in Ops. Room or electronically from link:  

http://www.mentalhealthlaw.co.uk/Mental_Health_Act_1983_Statutory_Forms 
  
Have the trust and hospital name and address been completed?  
The full postal address of the hospital address is needed  
 
Has your full name been written?  
  
Have you deleted either (a) or (b) as appropriate as well as deleting the individual 
phrases?  
  
Has the patient’s full name been written?  
 
Have you stated reasons why informal admission is no longer appropriate?  
  
Have the criteria that needs to be met as stated below:  
 
The patient must be suffering from a form of mental disorder  
 
The patient must be attempting to leave the hospital or no longer willing to stay in 
the hospital  
 
There must be a risk to the patient or others if the patient is allowed to leave  
 
Have you deleted either; delivered by hand or put into internal post?  
 
If it is put in the internal post, the time must be written where indicated  
 
Have you signed and put the date on the form?  
The form must be signed and dated at the time of completion  
 

  

http://www.burtonhospitals.nhs.uk/
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APPENDIX 3 

 
Audit of Section 5 (2) of the Mental Health Act 1983 
 
 
Patient ID:    Age (yrs):      M F 

 
Date and time of admission:    Location: 
 
Diagnosis on admission: 
 
Date and time of this Section 5(2): 
 
Section 5(2) used by (circle)  RMO  Team SHO   On Call 
 
Use of 5:2 recorded in medical notes?  Y N 


Patient informed of Section 132 rights?  Y N 




On-call manager informed?    Y N

 


Date and time of review of this use of 5(2): 
 
 
Review of Section 5(2) conducted within (circle) 
 
12   24   36   48   60   72  >72hrs 
 
 
Outcome of this 5(2)(circle)  
 
Section 2   Section 3   Informal  Section Lapsed 
 
 
Has 5(2) been used more than once during this admission?  

Y   N 


Any other comments: 

 

 
 

 

http://www.burtonhospitals.nhs.uk/
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APPENDIX 4 

 
 
 
 
Standard Operational Procedure 
Mental Health Issues 
 
In-hours (08.30 – 16.30hrs)  
 

The wards can contact the Acute Psychiatric Team on the below telephone numbers:-  
Land line: 01283 505309  
Jane English Mobile: 07855442493  
Pauline Smith Mobile: 07814042883  
 
 

Instructions:  
 
If the wards require urgent information, please do not leave a message on the landline 
but contact the nurses via their mobiles and leave a message if necessary. If the nurses 
are dealing with a patient there may well be a delay in responding.  
 
Out of Hours (16:00 – 08.30hrs plus weekends and Bank Holidays)  
 

Burton Hospitals currently does not have a commissioned service out of hours for mental 
health assessment for the wards. However, for urgent attention the below instructions 
need to be followed:  
 
For information with regards to medication and advice on how to manage a patient, the 
Consultant on-call at Burton can contact the Consultant Psychiatrist on-call via St 
Georges– number is as follows:-  
 
01785 257888 – Access Team for mental health referrals.  
 
For an acute psychiatric emergency where the patient could be actively suicidal and may 
require urgent transfer to a mental health institute, the Consultant on-call at Burton can 
contact Social Services on 0845 6042886, whereby an automated message will direct 
them to a relevant telephone number so the Emergency Duty Team can instigate a 
Mental Health Act assessment.  
 
The Crisis Team out of hours covers the Emergency Department, Acute Assessment 
Centre and Short Stay Unit.  
 
If you have no success in following the above procedures, as a last resort the Crisis 
Team can be contacted for issues on the wards and they will be able to point you in the 
right direction. 

http://www.burtonhospitals.nhs.uk/

